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VACATED AND REMANDED

Susano,

The Department of Human Services elected not to file a brief in this

matter,
| egal cust ody.

pointing out that the child at issue is no longer in its physical

or

J.




The trial court termnated the parental rights of Dana
D. Defriece (Mdther) to her son, John Defriece (John) (DOB
January 9, 1988).% Mdther appeals, raising three issues that

present the follow ng questions:

1. |Is the proper appeal route in this case
directly to the Court of Appeals or rather to
circuit court for a de novo hearing?

2. Do the allegations of the intervening
petition satisfy the requirenents of T.C. A 8§
37-1-147(a) (1991)?

3. Isthe trial court’s termnation of

Mot her’s parental rights supported by clear
and convi nci ng evi dence?

The trial court initially placed Mdther’s four mnor
children, including John® in the protective custody of the
Department of Human Services (DHS). The foster care plan in the
record indicates that the reasons for the placenent were Mdther’s
abuse of al cohol and drugs; her failure to provide a stable hone
for the children; and her novenent with the children into and out
of a boy friend s residence all within one week. The plan also

notes that DHS had made “all reasonable efforts to prevent

’The trial court also termnated the parental rights of the child' s
natural father, Jack J. Defriece. That judgment was not appeal ed

%n addition to John, Mother has three other minor children: Katie
(DOB: August 18, 1986); Tiffany (DOB: July 6, 1989); and Amber (DOB: August 3,
1991). At present, Mother has custody of Katie. Mther surrendered her
parental rights to Amber, while Tiffany remains in the custody of the
Depart ment of Human Services. Since this appeal concerns John, we address
only those issues bearing on the term nation of Modther’s parental rights as to
that child.



this renoval ,” that Mther had been offered counseling and day
care, and that she had noved out of housing provided by a | ocal
church. After a hearing on DHS s petition, the trial court found
the children dependent and negl ected and awarded their custody to
DHS. The court ordered that Mther seek job training, placenent
t hrough Vocational Rehabilitation, obtain her GED, and fully

conply with the foster care plan.

John has resided primarily with the intervening
petitioners, WIIliamand JoAnn Gardner (Gardners), since he was
ten nonths old. After the children were placed in the tenporary
custody of DHS, the Gardners filed their intervening petition
(Petition) asking the court to grant them custody of John and his
sister, Katie, and seeking the termnation of the parents’ rights
with respect to those children. |In response to the Petition, the
Guardi an ad Litem expressed the opinion that it was in the

children’s best interest to remain with the Gardners.

The trial court held three separate hearings on the
Petition. Following the first hearing, the court awarded full
| egal custody of John and Katie to the Gardners, finding that
Mot her had “failed to show any substantial inprovement in her
circunstances,” and that the Gardners were fit persons to have
the children’s custody. The court continued the matter until a
| ater date, and provided that its order would becone final if
Mot her did not nake significant progress. After the second

hearing, the court ordered that John and Katie remain in the



custody of the Gardners, and set the matter for further review at

a later time. Following the third hearing, the trial court found

t hat the subject child, John Defriece, has
been in the custody of the Tennessee
Departnent of Human Services in excess of one
year; that the conditions which led to said
child s renoval still persist, that there is
little |ikelihood that said conditions wll
be renedied at an early date so that the
child can be returned to either parent in the
near future, that the continuation of the

| egal parent and child relationship greatly
di m ni shes the child s chances of early
integration into a stable and pernanent hone;
that the lack of stability of the natura

not her ... has been nonunental; that the
natural nother continues to lack the ability
to provide for the subject children ....

The court thus found that it was in John’s best interest for
Mot her’s parental rights to be term nated and for John to be
placed in the full custody of the Gardners. The court

subsequently entered an order to that effect.

Qur review is de novo upon the record with a
presunption of correctness as to the trial court’s findings,
unl ess the preponderance of the evidence is otherwise. Rule
13(d), T.R A P.; Tennessee Dept. of Human Services v. Riley, 689

S.W2d 164, 170 (Tenn. App. 1984).



The criteria upon which the trial court term nated
Mot her’s parental rights are set forth in T.C. A 8§ 37-1-147(d) (1)

(1991):

After hearing evidence on a term nation
petition, the court may term nate parental
rights if it finds on the basis of clear and
convincing evidence that termnation is in
the child s best interest and that one (1) or
nore of the follow ng conditions exist:

(1) The child has been renoved fromthe
custody of the parent by the court for at
| east one (1) year and the court finds that:

(A) The conditions which led to the renoval

or
ot her conditions which in all reasonable
probability would cause the child to be
subjected to further abuse or neglect and which,
therefore, prevent the child s return to the
care of the parent(s) still persists;

(B) There is little likelihood that these
conditions will be renedied at an early date so
that the child can be returned to the parent in
t he near future; and

(C) The continuation of the | egal parent and
child relationship greatly di mnishes the

child s chances of early integration into a
stabl e and permanent hone[. ]

Prior to April 15, 1994, T.C. A § 37-1-159(a) (1991)
provided that a party appealing a juvenile court’s decision in a
term nation of parental rights case was entitled to a trial de
novo in circuit court; however, this procedure was changed by the
enact nent of Chapter 810 of the Public Acts of 1994, effective
April 15, 1994. The anmended version of T.C A 8 37-1-159 (Supp.

1995) elimnated the de novo trial in circuit court and provided



instead for an appeal as of right directly to this court. T.C A
§ 37-1-159(a) and (g) (Supp. 1995); Inre SSM, Jr., C A No.
01A01-9506-JV-00233, 1996 W. 140410 (Tenn. App., MS., filed

March 29, 1996, Koch, J.).

We turn first to Mother’s contention that she is
entitled to a trial de novo in circuit court due to the fact that
the amendnent to T.C. A 8 37-1-159 (1991) becane effective after
the commencenent of these proceedings. The Gardners’ Petition
was filed on February 11, 1993. The first hearing on the matter
was started on August 24, 1993, and conpl eted on Septenber 29,
1993. The anended version of T.C. A 8 37-1-159 (Supp. 1995)
becane effective on April 15, 1994. The second hearing was held
five days later, on April 20, 1994. The third hearing, after
whi ch Mother’s parental rights were term nated, was held on
August 25 and 26, 1994. As can be seen, the change in appellate

procedure took effect in the mddle of this litigation.

Mot her argues that application of the amended statute
to this appeal causes her unfair prejudice. She argues in her
brief that she had the right to expect a trial de novo in circuit
court and that, because of this expectation, she did not take
steps to preserve the record for appeal by enploying a court
reporter to transcribe the evidence presented in the Bradl ey

County Juvenile Court. Mother argues that the second and third



hearings were sinply continuations of the first hearing, which
was held prior to the anendnent’s effective date. She asserts
that she was deni ed “another opportunity to fully present her
case” in circuit court, and that this case should therefore be
remanded to circuit court for a trial de novo so that she may
“properly present her case and preserve all testinony for

pur poses of an appeal, should such be necessary.”

We nust first determ ne whether the 1994 anendnent to
T.C.A 8 37-1-159 (1991) is wthin the class of enactnents that
may be applied retroactively to pending cases. The general rule
is that statutes are presunmed to operate prospectively. Kee v.
Shel ter Insurance, 852 S.W2d 226, 228 (Tenn. 1993).

Nevert hel ess, as stated by the Suprene Court,

[a] n exception exists ... for statutes which
are renmedi al or procedural in nature. Such
statutes apply retrospectively, not only to
causes of action arising before such acts
beconme | aw, but also to all suits pending
when the | egislation takes effect, unless the
| egi slature indicates a contrary intention or
i mredi ate application would produce an unj ust
result.

Id. (citing Saylors v. Riggsbee, 544 S.W2d 609, 610 (Tenn.
1976)). Thus, the question arises whether the statute at issue
here is renmedial or procedural --as opposed to substantive--in
nature. In Saylors, the Suprenme Court adopted the follow ng

description of “procedure” froma Kansas case:



[ T] he node or proceedi ng by which a |egal
right is enforced, as distinguished fromthe
| aw whi ch gives or defines the right, and
whi ch by neans of the proceeding, the court
is to adm nister - the machinery, as

di stinguished fromits product; ... including
pl eadi ng, process, evidence, and practice
Practice [is] the form... for the

enforcenent of rights or the redress of
wrongs, as distinguished fromthe substantive
| aw whi ch gives the right or denounces the

wWr ong.

544 S.W2d at 610 (quoting Jones v. Grrett, 192 Kan. 109, 386
P.2d 194 (1963))(enphasis in Saylors opinion). In addition,

renedi al statutes are defined as

[1]egislation providing neans or nethod
wher eby causes of action may be effectuated,
wrongs redressed and relief obtained ..

Bl ack’s Law Dictionary 1293 (6th ed. 1990). See also Mrford v.

Yong Kyun Cho, 732 S.W2d 617 (Tenn. App. 1987).

A |l egislative enactnent changing the jurisdiction of a
court is renedial in nature. 1d. at 620. As noted in Mrford,
the United States Suprenme Court has upheld the constitutionality
of retroactively applying a purely renedial act which increases
the jurisdiction of a court. I1d. at 621 (citing United States v.
Union Pac. RR, 98 U.S. (8 Oxto) 569, 607-608, 25 L.Ed. 143
(1878)). Furthernore, a new statute that changes a rule of

practice applies to all pending cases. Frane v. Marlin Firearns



Co., Inc., 514 S.W2d 728, 730 (Tenn. 1974); Ross v. Tennessee

Farmers Mut. Ins. Co., 592 S.W2d 897, 898 (Tenn. App. 1979).

In light of these considerations, we conclude that the
amendnent to T.C. A 8 37-1-159 (1991) is procedural rather than

substantive. This court has decl ared that

[a]s applied to procedural changes governing
the right of appeal the rule is that, where
due provision has been nmade for the
preservation of essential rights, the
procedure for review or the extent of review
are so far within the power of the

| egi slature as to preclude the raising of
guestions of due process with respect to the
met hod or procedure for review, the parties
entitled to review, or the character of
review in the appellate court.

National Life & Accident Ins. Co. v. Atwood, 194 S. W2d 350, 353
(Tenn. App. 1946). Finding that the anmendnent in question is
procedural, however, does not automatically permt its
retroactive application. Even a procedural enactnent nay not be
applied retroactively in the follow ng circunstances: where the
| egi sl ature has mani fested a contrary intention; where
application of the newlaw would inpair a vested right or
contractual obligation; or where i medi ate application of the
statute woul d produce an unjust result. Kee, 852 S.W2d at 228;
Sayl ors, 544 S.W2d at 610; and Mrford, 732 S.W2d at 620. W

address each of these exceptions in turn.



Chapter 810 of the Public Acts of 1994 offers no
I ndi cation that the General Assenbly intended it to apply
prospectively only. In the absence of any expression of that
i ntent, we cannot assune such intent. Thus, retrospective
application of the amendnent is not prohibited by |egislative
intent. Likew se, application of the anmended statute woul d not
i nfringe upon any of Mdther’s vested rights, nor would it inpair
any contractual obligations. Article |, 8 20 of the Tennessee
Constitution prohibits the enactnent of any “retrospective |aw,
or law inpairing the obligations of contracts.” This provision,
however, “proscribes only those |laws that divest or inpair vested
substantive rights.” Inre SSM, Jr., 1996 W. 140410 at *4. As
this court has stated, the General Assenbly may inpl enent
procedural or renedial changes in the law, and may substitute one
remedy for another; there is no vested right in a particular
remedy. Atwood, 194 S.W2d at 353; Inre SSM, Jr. 1996 W
140410 at *4. In the case of Inre SSM, Jr., the court held
that the sane anended | aw at issue here could be applied
retrospectively to deny a trial de novo in circuit court to two
parents whose rights had been term nated. 1d. at *5. Thus,
Mot her does not have a vested right in her avenue of appeal that
woul d be di sturbed by applying the new procedural |aw to her

case.

The third imtation prohibits the retrospective
application of a procedural change when doing so would produce an

unjust result. Saylors, 544 S.W2d at 610. Modther argues that

10



the only fair remedy here would be for this court to remand her
case to the Bradley County Circuit Court for a trial de novo.

She in essence maintains that the application of the anended | aw
caused an unjust result, in that she was unable to adequately
preserve the record in juvenile court or subsequently devel op her
case nore fully in circuit court. Since there is no evidence of
unfair prejudice, we disagree with her contention. Mdther has
not submtted any affidavits or other evidence clearly
denonstrating that she woul d have conducted herself differently
during the hearings had she anticipated a direct appeal to this
court. She argues that she has been prejudiced by the |ack of a
transcri pt of the hearings; however, she has submtted, w thout
obj ection from opposi ng counsel, a statenent of the evidence that
enconpasses the three hearings in question. Furthernore, she
failed to retain a court reporter for the second and third
hearings, which were held after the effective date of the
amendnent .* Mt her had sufficient notice of the change in
appel | ate procedure, and of the increased significance of a
hearing in juvenile court. See Inre S.M, Jr., 1996 W. 140410
at *5. She and her attorney were charged with know edge of the
amendment to T.C. A. 8 37-1-159 (1991). Therefore, we find that
application of the anended statute did not unjustly limt her
ability to present her case in juvenile court, or to obtain
review of that court’s decision on appeal. 1d. W hold that she

is not entitled to a trial de novo in circuit court, under the

“As noted earlier, the effective date of the amendment was April 15
1994. The second hearing was held on April 20, 1994, and the third hearing
t ook place on August 25 and 26, 1994.

11



| anguage of T.C A 8§ 37-1-159 (Supp. 1995), as amended effective

April 15, 1994. Her appeal is properly before us.

Mot her’ s second issue raises the question of whether
the intervening petition filed by the Gardners conplies with the
requirements of T.C. A 8§ 37-1-147(a) (1991).° The statute in
effect at the tinme of the Gardners’ Petition provided in

pertinent part:

The petition to term nate parental rights
shall conply with § 37-1-121 and state
clearly that an order for term nation of
parental rights is requested and that the
effect thereof will be as stated in the first
sentence of § 37-1-148.°

Mot her contends that the Gardners’ Petition did not conply with
this provision, and that it therefore failed to put her on notice
that a term nation of her parental rights was being sought. W

di sagr ee.

We note, in passing, that the pertinent sections of the statute have
recently been the subject of substantial amendment. T.C.A. 88 37-1-147 and -
148 (Supp. 1995).

°T.C.A § 37-1-148 (1991) provides, in pertinent part, as follows:
An order term nating the parental rights of a parent
term nates all of such parent’s rights and obligations

with respect to the child and of the child to such
parent arising fromthe parental relationship ....

12



The Gardners in their petition set forth the foll ow ng

in one of their prayers for relief:

That upon hearing of this cause, that the
Court would term nate the parental rights of
bot h natural parents of John Defriece and
Katie Defriece.

The Petition nmakes no other mention of a term nation of Mdther’s
parental rights. Nevertheless, we believe that the prayer
substantially complies with T.C.A 8§ 37-1-147(a) (1991). 1In
reviewi ng the adequacy of particul ar pleadings, we give effect to
t heir substance rather than their formand term nology. Brown v.
City of Manchester, 722 S.W2d 394, 397 (Tenn. App. 1986); Usrey
v. Lewis, 553 S.W2d 612, 614 (Tenn. App. 1977). W find that

t he substance of the Petition sufficed to put Mdther on notice
that the Gardners were seeking a term nation of her parental

rights.

We al so note that the record reveals that Mther failed
to object, prior to this appeal, to any deficiency in the
pl eadi ngs. The prayer in the Petition provided sufficient notice
to obligate her to object to any technical nonconpliance with the
statute. She had anple opportunity to nove for a dismssal or
nore definite statenment, yet she failed to do so. It is well-
settled that issues not raised at trial may not be raised for the
first time on appeal. Sinpson v. Frontier Community Credit

Uni on, 810 S.W2d 147, 153 (Tenn. 1991); Lawence v. Stanford,

13



655 S.wW2d 927, 929 (Tenn. 1983). Accordingly, we find that

Mbt her’'s second issue is without nerit.

Mother’s third i ssue presents the question of whether
the trial court’s termnation of her parental rights is supported
by cl ear and convi nci ng evidence. Courts have |ong recogni zed
the fundanmental right of parents to the care, custody, and
control of their children. 1In re Drinnon, 776 S.W2d 96, 97
(Tenn. App. 1988) (citing Stanley v. Illinois, 405 U S. 645, 92
S.C. 1208, 31 L.Ed.2d 551 (1972)); however, parental rights are
not absolute and may be termnated if there is clear and
convi ncing evidence justifying such termnation. In re Drinnon,
776 S.W2d at 97 (citing Santosky v. Kraner, 455 U S. 745, 102
S.Ct. 1388, 71 L.Ed.2d 599 (1982)). Therefore, pursuant to
T.C A 8 37-1-147(d) (1) (1991), we nust determ ne whether the
trial court properly found clear and convinci ng evidence: (1)

t hat John had been renoved from Mother’s custody for at | east one
year; (2) that the conditions which led to the renoval, or other
simlar conditions that would subject John to further abuse or
neglect, still exist; (3) that there is little chance that these
conditions wll soon be renedied; (4) that continuing Mther’s
relationship with John will greatly dimnish his chances of early
Integration into a stable and pernmanent hone; and (5) that
termnation of Mother’s parental rights is in John’s best

interests. Tennessee Dept. OF Human Services v. Riley, 689

14



S.W2d 164, 165 (Tenn. App. 1984); Inre SSM, Jr., 1996 W
140410 at *8. Each of these el enents nust be found by clear and

convincing evidence. Riley at 165.

Mot her concedes that John has been renoved from her
custody for nore than one year. Wth regard to the second and
third criteria, which involve the conditions that led to John's
renoval from Mother’s custody, the evidence is |ess certain.
There clearly is evidence that Mther has not provided John with
a suitable honme. The foster care plan indicates that Mther had
problenms with drugs and al cohol. The trial court found John to
be dependent and neglected. 1In addition, the record contains
evi dence that Mdther was involved with several different nen
follow ng her divorce fromJohn's natural father. She changed
j obs and residences quite frequently, contributing to the |ack of
stability in John’s life. The records of DHS al so refl ect her
| ack of progress at tines toward the goals of the foster care

pl an.

The order of the trial court granting custody of John
to the Gardners states that Mther had nmade no substanti al
I mprovenent in her circunstances. At the tine it term nated
Mot her’s parental rights, the trial court found that she had
denonstrated a “nonunental” lack of stability, as well as an
inability to provide for her children. |In accordance with the
fourth and fifth criteria |isted above, the court went on to find

that a term nation of Mdther’'s parental rights to John was in his

15



best interest and would greatly enhance his opportunity for

integration into a stable, pernmanent hone.

On the other hand, the record reflects sone evidence of
Mot her’s efforts toward i nprovenent. She attended counseling
sessions and conpl eted parenting classes. Since the initia
pl acenment of her children, there have been no further allegations
of drug or al cohol abuse by Mdther. |In fact, the DHS reports
i ndi cate that she has nade sone progress toward abating the
conditions that necessitated placenent of her children in the
care of others. She has conpleted a Vocational Rehabilitation
program and at the tinme that her parental rights were
term nated, she was working forty hours a week at a new job.
Mot her is also involved in a nore stable relationship, wth
Ceorge Bl ackwell, a man she has been seeing for nearly a year.
M. Blackwell has attended and conpl eted parenting classes wth
her. Her residential situation has stabilized sonewhat, as she
has been living with M. Blackwell in a two-bedroomtrailer

supplied by his enpl oyer.

G ven the foregoing, we cannot conclude that there is
cl ear and convincing evidence that all of the requirenents of
T.C.A 8 37-1-147(d) (1) (1991) were net so as to justify a
term nation of Mother’'s parental rights. The clear and
convi nci ng standard i nposes a hei ghtened burden on those seeking

to termnate the rights of a natural parent. To neet this

16



standard, a party nmust go beyond the nere threshold of a

preponder ance of the evidence:

Cl ear and convincing evidence elimnates any
serious or substantial doubt concerning the
correctness of the conclusions to be drawn
fromthe evidence. It should produce in the
fact- finder’'s mind a firmbelief or
conviction with regard to the truth of the
al | egati ons sought to be established.

O Daniel v. Messier, 905 S.W2d 182, 188 (Tenn. App. 1995)
(citations omtted). The evidence in this case sinply does not

rise to such a level. See In re Drinnon, 776 S.W2d at 100.

We hold that the trial court erred in finding that the
evi dence established the elements of T.C A 8§ 37-1-147(d) (1)
(1991) by clear and convincing evidence. W acknow edge that our
decision is in part influenced by evidence of a partial
i nprovenent in Mother’'s ability to provide a stable, caring
environnment for John. W hasten to add, however, that as far as
the record now stands, the evidence clearly supports the
concl usion that John’s custody should stay with the Gardners.
Since we are not privy to what has occurred since the |ast
heari ng date, August 26, 1994, we express absolutely no opinion
as to whether or when John’s custody should be returned to
Mot her. I n fact, the correct outcone of this litigation may
still involve the term nation of Mdther’s parental rights;
however, any such determ nation nust be based upon clear and

convi nci ng evidence that each requirement for termnation in

17



T.C.A 8 37-1-147(d) (1) (1991) has been net. We |eave that

decision to the Juvenile Court upon remand of this cause.

The judgnent of the trial court is vacated. Costs on
appeal are assessed against the appellee. This case is remanded
to the trial court for such further proceedings as may be

necessary, consistent with this opinion.

Charl es D. Susano, Jr., J.

CONCUR:

Houston M Goddard, P.J.

Her schel P. Franks, J.
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CONCURRI NG OPI NI ON

| concur in the majority opinion that not all of the
ci rcunst ances necessary to term nate parental rights have been

shown by cl ear and convi nci ng evi dence.

| wite separately to enphasize that | do not--and I am
sure the majority of the nenbers of the Court do not--condone the

unmarried Mdther living wwth M. Blackwell, and suggest that

19



conti nuance of such a relationship does not advance her goal to

be reunited with her chil d.

Houston M Goddard, P.J.
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